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In the United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

THE PACIFIC COAST COMPANY,
Claimant of the Steamship " CITY
OF SEATTLE," Her Engines,

Boilers, Tackle, Apparel and Furni-

ture, and NORMAN NICHOLSON, ) No. 1218

Her Master, Appellants,

vs.

THOMAS JENKINS, Appellee.

Brief of Hppellants

Upon Appeal from the United States District Court for the Western District

of Washington, Northern Division.

STATEMENT.

The Appellee filed his libel in the District Court of

the United States for the District of Washington, and

caused process to be issued thereon against the steamship

City of Seattle and Norman Nicholson, her master, in

which he alleged that by reason of the negligence of the

master he had been carried on the voyage of said vessel

from Ketchikan to Seattle. The appellee v/as not a pas-

senger. He alleges that on the 10th of October, the City

of Seattle was at Ketchikan, making a return trip from

Juneau to Seattle. On board of her was a child in whom



the apix?llee was interested. About three oVlook in the

morning the vessel touched at Ketehikan and was made

fast to the dock, and a gangi)lank put out from the vessel

to the dock. lie alleges that it was customary for the mas-

ter and officers of tlie vessel to allow persons other than

passengers to visit passengers u])on the vessel, and that

it was customary to warn such persons of the departure

of the vessel by the sounding of the whistle in time to en-

able such ])ersons to leave the vessel. He further al-

leges that while the vessel was made 'fast at the dock,

he, without objection of any one and with the knowledge

of one or more of the officers and crew of the vessel, went

aboard to see the child. That while he was engaged in

conversation with friends upon the vessel, the whistle of

the vessel began to blow, and while the same was blow-

ing, he went to the ship's side, where the gangplank was,

in order to go ashore, and found that the gangplank had

been pulled in and that there was no way by which he

could leave the slii]) and reacli the wharf. Tie further

alleges that he called loudly to the master and officers of

the vessel telling them that he desired to get ashore. That

the master, although the ship's lines had not then been *

cast off, refused to order the gangplank to be thrown

out. That the master ordered the lines cast olf, and the

vessel left Ketchikan, taking with her the appellee, who

remained upon her until he reached Seattle. He further

alleges that he was suddenlv carried off from Ketchikan
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without V)eing prepared for tlie voyage. 1'liat he was

caused distress and discomfort. That he was obliged to

pay his return fare to Ketchikan and that he sustained

damage in the sum of five hundred dollars. (Record,

pp. 3-7.)

The Pacific Coast Comijany filed its claim to the ves-

sel and thereafter the respondent Xorman Nicholson and

the Pacific Coast Company answered the libel. The

answer admitted that appellants made no objections to

persons visiting passengers on the vessel when it touched

at Ketchikan, and admitted that before leaving the wharf,

the whistle of the vessel was sounded as a signal of

her intended departure. It admitted that the ap[>ellee

boarded the vessel at Ketchikan without objection from

any one, but denied that the officers or crew had any

knowledge of his being aboard of the vessel. It admitted

that the whistle of the vessel was sounded before the ves-

sel left the dock, but denied that the libel lant attempted

to leave the vessel as soon as the whistle began trj blow.

It denied all allegations of negligence on the part of the

respondents- (Record, pp. 12-14.)

The answer yjleaded a second and affirmative defense,

in which it alleged substantially the following facts : That

at about 3:45 o'clock on the morning of the 10th of Oc-

tolxir, 1904, the City of Seattle, then under the command

of appellant Nicholson, touched at Ketchikan on her re-



turn voyajje to Seattle. At that time there was a strong

southeasterly wind, accompanied by hea^'^^ rain, and it

was so dark in Tongas Narrows, that when approaching

the wharf it was necessary for the steamship to sound

her whistle in order for her distance from the shore to be

ascertained. On reaching Ketchikan she was made fast

to the dock and remained there a considerable time. A
few moments before leaving Ketchikan the master of the

vessel blew her whistle as a signal that the vessel was

about to leave the dock, and thereafter ordered the mate

to let go the stern line and haul in the gangplank. It

took several minutes to haul in the stem line, during

which time the libellant did not appear on the deck of the

vessel. After the stern line had been hauled in, and

after the head line had been loosed, and while the eye of

the head line was in the hands of a man then on the dock,

the master was informed by the mate that there was a man

aboard of the vessel who desired to get off. The master

immediately gave orders to hold the head line, but noticed

that the strong wind threw the vessel's stern out into the

bay, and that before the heaving lines could be made ready

and bent onto the stern line, the ship would be broadside

into the channel and thereby be in a dangerous position,

owing to the dark and stormy night and the immediate

\'icinity of a rocky shore. The appellee then came on

deck and commanded the master to put him off, which

command, it was not feasible for the master of the vessel



then to comply with, and the vessel therefore proceeded

on her voyage to Seattle, During the voyage the libellant

received the same care and attention as a first class pas-

senger and without any expense to him.

The answer further alleged

:

**3, That the carrying off of the libellant from
Ketchikan was caused by the fault and negligence of

the libellant. Libellant had ample opportunity, aft-

er the blowing of the whistle when the vessel

was about to leave Ketchikan, to leave said vessel

and go upon the dock. The master of said vessel, prior

to said vessel 's leaving the dock did not know that libellant

was aboard said vessel, and when the master of said ves-

sel became aware of the fact that libellant was on board
said vessel, had it been reasonably feasible to land the

libellant, he would have done so, but owing to the condi-

tion of the weather the master of said vessel did not deem
it prudent to attempt to have the said vessel make fast to

said dock." (Eecord, pp. 14-16.)

The appellee excepted to the answer, upon the al-

leged ground that it did not state facts constituting any

defense to the libel. (Record, p. 18.)

The District Court filed a decision, holding that the

answer admitted all of the substantial facts constituting

the libellant 's cause of complaint and that it failed to set

forth any matter sufficient to justify the wrong conduct

by carrying the libellant against his will and protest from

Ketchikan to Seattle. The decision further held that

:

''The answer, however, pleads affirmatively that rea-

sonable warning was given before the gangplank was
withdrawn, and that the libellant was negligent in un-
reasonably delaying his departure from^ the vessel."
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The District Court therefore held that the damages

were caused by mutual fault and that they should be di-

vided. The decision, therefore, gave appellee an option

to take a decree for two hundred and fifty dollars damages

and one-half of the usual taxable costs, or to require the

claimant to submit evidence upon the issue joined by the

pleadings as to libellant's contributory negligence.

(Record, pp. 18-20.)

Thereupon the libellant moved the Court for a decree

for two hundred and fifty dollars damages and one-half

of the usual taxable costs. (Record, p. 21.)

On the 29th day of May, 1905, a decree was entered

in favor of appellee against respondents for the sum of

two hundred and fifty dollars and one-half of the taxable

costs. (Record, p. 22.)

The Respondents duly appealed to this Court.

(Record, p. 24.)

The Appellants duly filed their assignments of er-

ror, and they rely upon the following specifications of

error and allege that the decree is erroneous in the fol-

lowing particulars

:

1. The District Court erred in rendering any decree

in favor of the libellant upon the pleadings alone, for the

reason that the answer of the Pacific Coast Company and

Norman Nicholson deny all allegations of negligence con-

tained in said libel. (Assignment of error 2; Record,

p. 30.)
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2. The District Court erred in rendering such a de-

cree because the affirmative matter pleaded in the answer

was sufficient to constitute a defense to tlie entire libel.

(Assignment of error 3; Record, p. 30.)

3. The District Court erred in sustaining the excep-

tions of the libellant and in adjudging the answer insuffi-

cient to constitute a defense to the libel. (Assignment of

error 4; Record, p. 30.)

4. The District Court erred in holding that under

the allegations of the libel and answer, the Pacific

Coast Company and Norman Nicholson jointly and sever-

ally were guilty of any fault giving any right of action to

libellant. (Assigmnent of error 5; Record, p. 30.)

5. The District Court erred in not holding that upon

the pleadings, it being admitted for the purposes of libel-

lant 's motion for a decree, that libellant was guilt}' of

negligence, the Pacific Coast Company and Norman

Nicholson were entitled to a decree dismissing said libel

with costs. (Assignment of error 9; Record, p. 31.)

ARGUMENT.

The specifications of error present the single question

whether, upon the pleadings, appellants were, as a matter

of law, guilty of negligence in not landing appellee after

the gangplank had been drawn in, the lines of the vessel



10

loosed and when, in the judgment of the master, it would

endanger the ship to make the landing, owing to the con-

ditions then existing, where, prior to drawing in the

gangplank and casting loose the lines, appellants gave the

usual signals and opportunity to leave the ship, but ap-

pellee negligently failed to leave.

The several specifications will be considered together

under the above single proposition.

The fact that the appellants did not land appellee

upon the wharf after the gangplank had been drawn in

and the stern line loosed, when it was not feasible to land

appellee, did not constitute negligence on the part of ap-

pellants.

It is conceded by the trial court that the whistle was

sounded and that there was no negligence on the part

of appellants in casting off the ship's lines and in with-

drawing the gangplank, and it is also conceded by the

trial court, that upon the pleadings the appellee was negli-

gent in unreasonably delaying his departure from the

vessel after reasonable warning had been given, before the

gangplank was drawn in. It is therefore conceded that

there was no fault on the part of appellants for failure

to give reasonable warning and to afford appellee an

opportunity to leave the vessel, after a reasonable warn-

ing had been given.

The appellee was not a passenger. He was simply a
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person who desired to visit a passenger upon the vessel

when she touched at Ketchikan. He boarded the vessel

between three and four o'clock on a morning in October.

The answer denies that any of the officers or crew knew

when he went aboard. He did not claim to have notilied

any one upon the vessel of his presence upon the vessel

until after the gang plank had been drawn in.

The only duty which appellants owed to appellee,

when they became aware of his presence upon the ship,

was one of ordinary care to avoid doing him an injury.

This is so elementary a rule, that it is thus stated in

Volume 5, Am. and Eng. Ency. of Law, 2nd edition,

page 518

:

•'Persons going upon the carrier's premises, or en-

tering a carrier's vehicle to assist a passenger, to greet

an arriving passenger or to take leave of a departing

passenger, cannot be deemed passengers themselves, nor
are they trespassers, properly speaking ; they should be

considered rather in the light-of licensees, to, whom the

carrier owes certain duties."

The duty which a carrier ovv^es to such persons is, if

they are known to be aboard of the carrier's vehicle, to

give the usual signal of departure. If the signal is given

the carrier's duty has then been performed and there is

no liability to the licensee if he is injured in leaving the

vehicle, or if he is carried oif by the vehicle. In other

words, all that the carrier is bound to do is to observe

ordinary care and if the ordinary signals are given the

carrier's duty has been discharged.
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One of the leading cases upon the subject is that of

Doss V. Missouri, Kansas d- Texas R. R. Co., 59 Mo. 27.

In that case the plaintiff went upon the train to assist a

passenger to a seat, the train started and he was injured

in getting off. He complained that the train did not stop

the usual length of time nor long enough for him to do

what he had undertaken to. The Court said

:

**It was the plaintiff's business to make himself ac-

quainted with the usual delay of the train at Nevada
(the station) and with the usual signal for the start-

ing of the train, and if the signal was given in time for

the plaintiff to have left the cars, his delay was at his

own risk."

In the case at bar it is admitted that the usual signal

was given; that the appellee had ample opportunity to

have left the vessel before the gangplank was drawn in

and that it was by reason of his delay that he did not

leave the vessel.

In the case of Lucas, administrator, v. New Bedford

d Taunton Railroad Company, 6 Gray 64, one Mrs. Lucas

assisted a relative aboard the train. Before she could

get off the train started and she was injured as she was

alighting from the train while in motion. The court said

:

"We think it perfectly clear that Mrs. Lucas, at the

time of the injury, did not sustain such relation to the

defendants as imposed on them any extraordinary care.

That they were not bound to give her special notice of

the time of the departure of the train, and that if they
exercised ordinary care it was the most that the law ex-

acted of them."



In Little Rock d- Fort Smith Railumy v. Lauion, 55

Arkansas 458, 15 L. E. A. 434, the Court said

:

''Although we think the attendant is entitled to de-

mand ordinary care for his protection and would be
entitled to recover for an injury caused by its omission,

still he could not recover unless he established that his

injury was caused by some negligent act or omission on
the part of the carrier. The word negligence implies

a duty as well as its breach, and the fact can never be

found in the absence of a duty. Admitting that the

plaintiff went upon the train to render assistance to a

lady passenger and child, and that those in charge of the

train knew that he was upon it, was it the duty of the

defendant to hold the train the full length of time that

was usually required for passengers to get off and on
the cars at that place! The court charged the jury that

it was, and this presents a controlling question upon
this appeal. We frequently find as the statement of a

rule that trains must be stopped a reasonable time for

all passengers who desire to stop at the station to get

off and all outgoing passengers to get on, and when ap-

plied in a proper case, the rule is no doubt sound. But
the rule is designed for the benefit of passengers only
who desire to end or begin their journey, and cannot be
invoked as a ground for recovery by other persons. If

one intending to transact important business with a

passenger, should be disappointed by reason of an un-

usually short stop, he could not invoke the rule, al-

though a stop for the usual time would have benefited

him greatly."

In Stoneseifer v. Sheble, 31 Mo. 243, the plaintiff went

aboard a vessel to assist a passenger. The vessel started

before he could get off and he was carried away. He had

been assured that he would have time to assist the pas-

senger and afterwards land. While sustaining a re-

covery in this case, the Court said

:
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"There is no doubt that persons going on board a

packet and carelessly or intentionally remaining on

board after the usual signals for starting are given,

must abide by the consequences of such conduct."

The general rule in such cases is stated in Interna-

tional and G. N. Ry. Co. vs. Satterwhite, 38 Southwest-

ern 401, where the Court said

:

''The commentator of Lawyers Eeports Annotated,

Vol. 15, page 434, in considering a case involving the

duty of a carrier of persons entering a vehicle to assist

a passenger says :
' So far as any rule has been evolved

by the few reported cases, it seems to be one founded
on the fact of notice to agents of the company of an in-

tention to enter the vehicle and return again to the

station platform. In case such notice is given there

is a tendency to hold the carrier to the exercise of or-

dinary care not to injure the assistant, while in case

there is no such notice, either actual or constructive,

it seems that the company owes no dut}' to such per-

sons.' We have examined all the authorities on the sub-

ject accessible, and believe the rule quoted so carefully

and cautiously stated, fully sustained by them."

We think, therefore, that there is no dispute of the

correctness of the proposition, that the only duty which

the appellants owed to the appellee, was to use ordinary

care not to do him damage after they became aware of

his presence upon the vessel. By excepting to the answer

and moving for a decree upon the pleadings, the appellee

admitted the truth of the affirmative matter pleaded in

the answer. This affirmative matter set forth that owing

to the dangerous position which the vessel would be in,

if the landing was attempted owing to the dark and stormy
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night and the immediate vicinity of a rocky shore, it

was not feasible for the master to comply with the de-

mand of appellee that he be landed. It admitted that the

libellant was carried off because of his fault and negli-

gence. It admitted that he had ample opportunity, after

the blowing of the whistle to leave the vessel and go upon

the dock. It admitted that prior to the vessel leaving the

dock, the master did not know that the libellant was

aboard, and that when the master became aware of the

fact that the libellant was on board, had it been reason-

ably feasible to land the libellant he would have dono

so; but that owing to the condition of the weatlier the

master of the vessel did not deem it prudent to attempt

to have the vessel make fast to the dock.

These allegations are allegations of fact. The trial

court held that as it was not impossible to land appellee

there was no legal defense. (Record, p. 19.) The answer,

however, alleged that it was not feasible. The motion for

a decree upon the pleadings, therefore, admits that it was

not feasible.

Webster's International Dictionary is the dictionary

recognized by the Supreme Court of the United States

as authority. The definition of ''feasible" as given by

Webster is "Capable of being done; executed or effected;

practicable." Inasmuch as the ansv/er alleged that it

was not feasible to land the appellee and as the motion
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for a decree ujpon the pleadings admitted that fact, it was

admitted by appellee that it was not practicable to land

him. It can hardly be claimed that appellants were negli-

gent because they did not do something which it was not

practicable to do, or capable of being done.

If it be conceded for the sake of argmnent, that the

landing of appellee was not impossible, still there was no

negligence on the part of appellants, if the master of the

vessel, in good faith determined that owing to the dark

and stormy night and the immediate vicinity of a rocky

shore, it was not prndent to land appellee. Appellants

would not be liable for negligence even if the master erred

in reaching this conclusion. The question is, not whether

it was possible to land appellee, but whether ap-

pellants were guilty of negligence, if the master in

good faith and in the exercise of his judgment determined

that the conditions surrounding him were such as to ren-

der it not prudent to attempt to make the landing. Even

if the master erred in his conclusions, such error would

not constitute any negligence. The master was in the

position of a pilot, and the rule applicable in determin-

ing the liability of pilots should be applied in this case.

In Mason vs. Erwine, 27 Federal 459, the Court said:

''That said John Nichols, having in piloting said brig,
used his best skill and judgment, is "not liable for the loss
of said brig and cargo, although the result shows that his
best judgment was wrong."
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In the Tom Lysle, 48 Federal 690-3, the Court said:

"The distinction between an error of judgment and
negligence is not easily determined. It would seem,

however, that if one assuming a responsibility as an ex-

pert, possesses a knowledge of the facts and circum-

stances connected with the duty he is about to perform,
and bringing to bear all his previous experience and
skill, weighs these facts and circumstances and decides

upon a course of action which he faithfully attemx)ts

to carry out, then want of success if due to such course
of action would be due to error of judgment and not to

negligence. * * * 'No one can be charged with

carelessness when he does that which his judgment ap-

proves, or where he omits to do that of which he has
no time to judge. Such fact of omission, however faulty,

mav be called a mistake, but not carelessness.' Brown
vs^ Trench, 104 Pa. ^i. 604." -

In Wilson vs. Charleston Pilots' Association, 57 Fed-

eral 227-231, the court in speaking of the liability of the

pilot said:

"If he used his best judgment and skill in avoiding

known dangers, he cannot be lield liable, altliough the

result may show that this judgment was wrong.'

'

In St. Louis Packet Company vs. Keokuk Bridge Co.,

31 Federal 755-760, the court said

:

' ' The pilot in charge of the boat was not required to

exercise the highest degree of care and skill or even
extraordinary care and skill. All that his duty de-

manded vras that he should use ordinary skill and care,

and the jury must determine whether or not in attempt-

ing to pass the draw as he did, heading down the river,

he came up to this requirement."

It is respectfully submitted that the master of a

vessel, having under his care, a valuable ship, and having
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ui)on him responsibility for the lives of his passengers, is

not chargable with negligence, when, in the exercise of

his best judgment he determines not to attempt to make

a landing when the attempt would place his ship in a

dangerous position owing to the fact of the night being

dark and stormy and his ship being in the immediate

vicinity of a rocky shore, although it was not impossible

to make such a landing. What the master of the ship was

called upon to determine was a matter of fact. Under the

ordinary rule of law he could not be held guilty of negli-

gence unless ordinarily careful and prudent men would

have held that he was negligent in declining to make the

landing. Certainly ordinarily careful and prudent men

would agree that it was wiser to give appellee a free trip

as a first class passenger from Ketchikan to Seattle than

to risk the lives of the passengers and the safety of the

vessel in order to make a landing which the master deemed

it dangerous to make, even though it possibly might be

made. If the master erred he erred on the side of safety;

but whether he erred or not there was no negligence but

a mere error of judgment.

The question, therefore, presented by this appeal is

not whether appellee was guilty of contributory negli-

gence, but it is whether the trial court was justified in de-

termining that the acts of the master, under the conditions

which then existed, constituted negligence in law. Unless

all reasonable men would have declined to act as the mas-
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ter acted, he could not be held to be guilty of negligence

as a matter of law. The trial Court, therefore, was not

justified in determining upon the motion for judgment

upon the pleadings that negligence in fact existed. It is

therefore, respectfully submitted that the decree appealed

from should be reversed with directions to dismiss the

libel.
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